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Where l o w  b i d d e r  v e r i f i e d  i t s  b i d  b u t  neve r -  
t h e l e s s  a d m i t t e d  t h e  b i d  was m i s t a k e n ,  and 
f a i l e d  t o  f u r n i s h  e v i d e n c e  t o  show t h a t  t h e  
b id  would h a v e  b e e n  l o w  a b s e n t  t h e  m i s t a k e ,  
t h e  c o n t r a c t i n g  o f f i c e r ' s  d e c i s i o n  n o t  t o  
accept t h e  b i d  b e c a u s e  of h i s  c o n c e r n  a b o u t  
w h e t h e r  t h e  b i d  a c t u a l l y  i n t e n d e d  would h a v e  
been  l o w ,  was r e a s o n a b l e .  

P r i n c e  C o n s t r u c t i o n  Co. protests t h e  award o f  a con- 
t r a c t  f o r  f i r e  p r o t e c t i o n  repairs  t o  N e w  Spec t rum Electr ic ,  
I n c .  u n d e r  i n v i t a t i o n  for b i d s  ( I F R )  No. N62477-82-B-0269 
i s s u e d  by  t h e  Depar tment  of t h e  Navy. P r i n c e  objects t o  
t h e  Navy ' s  r e j e c t i o n  o f  i t s  b i d  on  t h e  b a s i s  o f  m i s t a k e .  
The f i r m  al leqes t h a t  i t  n e v e r  c l a i m e d  m i s t a k e  a n d ,  i n  any  
e v e n t ,  t h a t  i t  had v e r i f i e d  i t s  price i n  w r i t i n q  and is  
therefore e n t i t l e d  t o  award .  W e  deny  t h e  protest .  

B i d s  were opened  o n  September 2 1 ,  1983,  w i t h  t h e  t h r e e  
lowest b i d s  as f o l l o w s :  

Byer  I n d u s t r i e s ,  I n c .  S134,OOc) 
P r i n c e  C o n s t r u c t i o n  Co. S 155,500 
N e w  Spec t rum Electric,  I n c .  S201,180 

(Government  es t imate  S216,100)  

Ryer I n d u s t r i e s  w a s  permit ted t o  w i t h d r a w  a f t e r  c l a i m i n g  
m i s t a k e ,  l e a v i n g  P r i n c e  t h e  a p p a r e n t  l o w  b i d d e r .  The 
c o n t r a c t i n q  o f f i c e r  t h e n  r e q u e s t e d  P r i n c e  t o  v e r i f y  i t s  b i d  
pr ice .  I n  c h e c k i n q  i t s  b i d ,  t h e  f i r m  r e a l i z e d  t h a t  i t  had 
u n d e r e s t i m a t e d  c e r t a i n  l a b o r  and mater ia l  costs by a p p r o x i -  
mately $9 ,500 ,  and t h e n  examined t h e  work s i t e  t o  a s c e r t a i n  
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i f  it c o u l d  take t h e  job a t  t h e  pr ice  s u b m i t t e d .  Appar- 
e n t l y  b e l i e v i n g  t h a t  i t  c o u l d  do so,  P r i n c e  v e r i f i e d  its 
b id  i n  w r i t i n g  t o  t h e  c o n t r a c t i n g  o f f i c e r  6 d a y s  a f t e r  t h e  
r e q u e s t  f o r  v e r i f i c a t i o n ,  a d v i s i n g :  " W e  have r ev iewed  o u r  
b i d  . . . and c a n n o t  f i n d  a n y  a p p a r e n t  error t h a t  would 
w a r r a n t  w i thd rawing  o u r  b i d . "  

I n  t h e  c o u r s e  o f  h a n d - d e l i v e r i n g  its w r i t t e n  v e r i f i c a -  
t i o n ,  however,  P r i n c e  i n d i c a t e d  i n  c o n v e r s a t i o n  w i t h  t h e  
c o n t r a c t i n g  o f f i c e r  t h a t  i t  had made a n  error i n  a c e r t a i n  
p o r t i o n  o f  i ts b i d .  P r i n c e  s t a t e s  t h a t  i t  c i t ed  t h e  error  
as a p p r o x i m a t e l y  $9 ,500;  t h e  c o n t r a c t i n g  o f f i c e r  asserts 
t h a t  P r i n c e  c l a i m e d  a n  error of a p p r o x i m a t e l y  $ 1 0 , 0 0 0 .  
P r i n c e  t h e n  a s k e d  i f  i t  c o u l d  correct t h e  error by 
s u b m i t t i n g  i t s  b i d  estimate p a p e r s .  

A f t e r  c o n s u l t a t i o n  w i t h  agency  counsel,  t h e  c o n t r a c t -  
i n g  o f f i c e r  in formed P r i n c e  t h a t  s i n c e  it had c l a imed  m i s -  
take,  award o f  t h e  c o n t r a c t  would now be p o s s i b l e  o n l y  i f  
t h e  f i r m  s u b m i t t e d  its w o r k s h e e t s  a l o n g  w i t h  a s t a t e m e n t  as 
to  how t h e  m i s t a k e  occurred and what  t h e  i n t e n d e d  p r i c e  
was. P r i n c e ,  however ,  s ta ted  t h a t  i t  wanted t h e  award even  
i f  c o r r e c t i o n  were n o t  p o s s i b l e ,  i n d i c a t e d  t h a t  i t  would 
n o t  f u r n i s h  t h e  r e q u e s t e d  e v i d e n c e ,  and s o u g h t  t o  r e v e r i f y  
i ts  b i d  by ma i lg ram,  which was r e c e i v e d  a f t e r  t h e  c o n t r a c t -  
i n g  o f f i c e r  rejected t h e  b i d  and made award t o  N e w  Spec t rum 
Electric.  

P r i n c e  p r o t e s t s  t h a t  t h i s  r e j e c t i o n  was i m p r o p e r ,  
a l l e g i n g  t h a t  i t  had n o t  claimed m i s t a k e - - t h a t  i t s  conver -  
s a t i o n  w i t h  t h e  c o n t r a c t i n g  o f f i c e r  r e g a r d i n g  c o r r e c t i o n  
was o n l y  h y p o t h e t i c a l  i n  na tu re - - and ,  i n  any  e v e n t ,  t h a t  it 
had v e r i f i e d  i ts  b i d  and is  t h e r e f o r e  e n t i t l e d  t o  award o r ,  
i n  t h e  a l t e r n a t i v e ,  i ts  b i d  p r e p a r a t i o n  costs .  The Navy 
c o u n t e r s  t h a t  t h e  c o n t r a c t i n g  o f f i c e r ' s  a c t i o n  was proper 
a c c o r d i n g  t o  Defense  A c q u i s i t i o n  R e g u l a t i o n  ( D A R )  S 2-406.3 
( e ) ( l )  (1976 e d . ) ,  which p r o v i d e s  t h a t  i f  a b i d d e r  a l l e g e s  
m i s t a k e ,  t h e  c o n t r a c t i n g  o f f i c e r  w i l l  a d v i s e  t h e  b i d d e r  t o  
make a w r i t t e n  r e q u e s t  i n d i c a t i n g  h i s  desire  t o  wi thdraw or 
modi fy  t h e  b i d ,  s u p p o r t e d  by s t a t e m e n t s  c o n c e r n i n g  t h e  
a l l e g e d  m i s t a k e  and i n c l u d i n g  a l l  p e r t i n e n t  e v i d e n c e  which 
c o n c l u s i v e l y  e s t a b l i s h e s  t h e  e x i s t e n c e  of  t h e  error ,  t h e  
manner i n  which i t  o c c u r r e d ,  and t h e  b i d  a c t u a l l y  
i n t e n d e d .  The Navy s t a t e s  t h e  c o n t r a c t i n g  o f f i c e r  r e j e c t e d  
t h e  b i d  because a b s e n t  t h e  r e q u e s t e d  e v i d e n c e ,  h e  had no  
way t o  d e t e r m i n e  t h a t  award t o  P r i n c e  w a s  f a i r  t o  t h e  o t h e r  
b i d d e r s .  
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Al though  P r i n c e  asserts t h a t  i t  had n o t  a c t u a l l y  
c l a i m e d  m i s t a k e ,  i t  is u n d i s p u t e d  t h a t  t h e  f i r m  i n d i c a t e d  
some k i n d  o f  error  i n  i ts  b i d  and t h a t  i t  had s o u g h t  pos- 
s i b l e  a v e n u e s  for c o r r e c t i o n .  I n  a d d i t i o n ,  P r i n c e ' s  b i d  
was 1 4  p e r c e n t  lower t h a n  t h e  g o v e r n m e n t ' s  es t imate ,  a 
d i f f e r e n c e  t h a t  r e a s o n a b l y  ra ises  a d o u b t  a b o u t  t h e  b i d ,  - see I b e r v i  rvic-e-s, I n c  . --Recon-s ide ra - t  i o n ,  B-196 54 3 ,  
March 25, 1981,  81-1 CPD 221,  and  is why v e r i f i c a t i o n  was 
r e q u e s t e d  i n  t h e  f i r s t  place. Under t h e s e  c i r c u m s t a n c e s ,  
w e  b e l i e v e  it w a s  r e a s o n a b l e  f o r  t h e  c o n t r a c t i n g  o f f i c e r  to  
r e q u e s t  P r i n c e ' s  w o r k s h e e t s  f o r  c o n s i d e r a t i o n  u n d e r  t h e  
p r o c u r e m e n t  r e g u l a t i o n s '  m i s t a k e  c o r r e c t i o n  p r o c e d u r e s .  

A c o n t r a c t i n g  o f f i c e r  m u s t  re jec t  a m i s t a k e n  b i d  i f  it 
is n o t  c lear  t h a t  t h e  b i d  would have remained  l o w  a b s e n t  
t h e  mistake. H, M a r t i n  _ C o n s t r u c t i o n  Co., B-201352, 
A p r i l  8 ,  1981 ,  81-1 CPD 268. By f a i l i n g  t o  s u b m i t  t h e  
r e q u e s t e d  e v i d e n c e  c o n c e r n i n g  i ts  b i d d i n g  error,  P r i n c e  
makes it i m p o s s i b l e  f o r  t h e  c o n t r a c t i n g  o f f i c e r  to make any  
s u p p o r t a b l e  d e t e r m i n a t i o n  t h a t  P r i n c e  would have  been  t h e  
l o w  b i d d e r  i n  any  e v e n t .  I n  t h a t  r e g a r d ,  a l t h o u g h  t h e  
a s s e r t e d  amount o f  error was $9,500-$10,000,  t h e  Navy 
s t a t e s  t h a t  t h e  amount w a s  e x c l u s i v e  o f  p r o f i t  and o v e r -  
head,  and w e  n o t e  t h a t  t h e  d i f f e r e n c e  be tween P r i n c e ' s  
a c t u a l  b i d  o f  $185,500 and N e w  S p e c t r u m ' s  b i d  of $201,180 
was o n l y  $15 ,680 .  I n  t h e s e  c i r c u m s t a n c e s ,  w e  do n o t  
b e l i e v e  i t  was u n r e a s o n a b l e  f o r  t h e  c o n t r a c t i n g  o f f i c e r  to  
be c o n c e r n e d  t h a t  P r i n c e ' s  b i d  would n o t  h a v e  b e e n  l o w  i f  
t h e  error had n o t  been  made, w i t h o u t  some s u b s t a n t i v e  e v i -  
d e n c e  t o  t h e  c o n t r a r y .  

A s  t o  P r i n c e ' s  attempt t o  v e r i f y  t h e  b i d  as s u b m i t t e d  
i n  o r d e r  t o  o b t a i n  award ,  a l t h o u g h  a v e r i f i c a t i o n  g e n e r a l l y  
s e r v e s  t o  b i n d  a b i d d e r ,  E General-  Time- C o r p o r a t i o n ,  
B-180613, J u l y  5 ,  1974 ,  74-2 FPD 9 ,  it is w e l l - e s t a b T i s h e d  
t h a t  a b i d  which  i s  m i s t a k e n  may n o t  b e  a c c e p t e d  e v e n  i f  i t  
has b e e n  v e r i f i e d .  5 1  Comp.  Gen. 498 ( 1 9 7 2 ) .  As w e  have  
a l r e a d y  d e t e r m i n e d ,  t h e  c o n t r a c t i n g  o f f i c e r  acted r e a s o n -  
ab ly  i n  c o n c l u d i n g  t h a t  n e i t h e r  P r i n c e ' s  v e r i f i c a t i o n  n o r  
a t t e m p t e d  r e v e r i f i c a t i o n  c a n  s e r v e  t o  n e g a t e  t h e  a d m i s s i o n  
of m i s t a k e  a l r e a d y  made. 

W e  t h e r e f o r e  b e l i e v e  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  
acted properly i n  d e c i d i n g  t h a t  i t  would b e  u n f a i r  t o  o t h e r  
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b i d d e r s  i f  P r i n c e ' s  b i d  were t o  b e  a c c e p t e d  as s u b m i t t e d .  
- See  4 2  Comp.  Gen. 723  ( 1 9 6 3 ) .  The protest  is d e n i e d .  

Acting  Comptroller Gefieral 
of t h e  U n i t e d  S t a t e s  
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